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Art Unit: 3761 

Detailed Action 



Specification 

The abstract of the disclosure is objected to because it exceeds 150 words in length. 
Correction is required. See MPEP § 608.01(b). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. § 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. § 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. § 103(c) 
and potential 35 U.S.C. § 102(e), (f) or (g) prior art under 35 U.S.C. § 103(a). 

Claims 10-13 are rejected under 35 U.S.C. § 103(a) as being unpatentable over Mason, 
Jr. et al (US 4,886,513; hereinafter "Mason") in view of Lee et al (US 6,015,934 A; hereinafter 
"Lee"). 
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Regarding claims 10-12, Mason teaches an absorbent article (12) that resists permanent 
creasing comprising: 

an absorbent core (20) comprising an activation layer (14) and at least first and second 
opposite longitudinal end portions each defining a body side surface, wherein said absorbent 
article (12) is independently movable from a folded condition, wherein said body side surfaces of 
said first and second portions face will each other in a substantially parallel relationship under a 
sufficient applied pressure applied to said first and second portions, to an unfolded condition, 
wherein no pressure is applied to said first and second portions; 

wherein said body-side surfaces of said first and second portions form at least one angle 
greater than or equal to about 90° to 130° in said unfolded condition (abstract)(see figures 1 and 
7, infra). 
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Mason is silent as to the article performance vectors which are functional limitations. 
While features of an apparatus may be recited either structurally or functionally, claims directed 
to an apparatus must be distinguished from the prior art in terms of structure rather than function. 
See In re Schreiber, 128 F.3d 1473, 1477-78, 44 USPQ2d 1429, 1431-32 (Fed. Cir. 1997). 
MPEP§2114. 

"[T]he PTO can require an applicant to prove that the prior art products do not 
necessarily or inherently possess the characteristics of his [or her] claimed product. Whether the 
rejection is based on inherency under 35 U.S.C. § 102, on prima facie obviousness 5 under 35 
U.S.C. § 103, jointly or alternatively, the burden of proof is the same... [footnote omitted]." The 
burden of proof is similar to that required with respect to product-by-process claims. In re 
Fitzgerald, 619 F.2d 67, 70, 205 USPQ 594, 596 (CCPA 1980) (quoting In re Best, supra). 
MPEP§2112. 
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The device of Mason teaches an activating layer (14) made from materials which are 
springy an enable the article to return to its shape after deformation, see page 2, lines 1-15. 
Because of the springy construction of Mason, it is the interpretation of this Office that it will 
perform in the same or similar matter as the device claimed in the instant invention. 

Alternatively, Mason teaches an absorbent article designed to stay relatively flat once 
removed from its packaging for use and to resist deformation. At the time of the invention, it 
would have been obvious for one of ordinary skill in the art to have the article unfold to the 
relatively flat position rapidly after removing it from the packaging for use by a wearer. 

Mason does not expressly disclose a packaging component. 

Lee teaches a sanitary napkin (20) with a packaging component (22)(see fig. 6, infra). 

At the time of the invention, it would have been obvious for one of ordinary skill in the 
art to use the packaging component of Lee to wrap the absorbent article of Mason in order to 
render it convenient for a wearer to transport in a pocket or purse. 
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Regarding claim 13, Mason teaches a third longitudinally central crotch portion located 
between the longitudinal end portions. 

Claims 10-13 are rejected under 35 U.S.C. § 103(a) as obvious over Rainville-Lonn et al 
(US 2003/01 14805 Al ; hereinafter "Rainville-Lonn") in view of Lee. 

Regarding claims 10-12, Rainville-Lonn teaches an absorbent article (10) that resists 
permanent creasing comprising: 

an absorbent core comprising an activation layer (14) and at least first and second 
opposite longitudinal end portions each defining a body side surface, wherein said absorbent 
article (10) is independently movable from a folded condition, wherein said body side surfaces of 
said first and second portions face will each other in a substantially parallel relationship under a 
sufficient applied pressure applied to said first and second portions, to an unfolded condition, 
wherein no pressure is applied to said first and second portions; 

wherein said body-side surfaces of said first and second portions form at least one angle 
greater than or equal to about 90° to 130° in said unfolded condition (abstract)(see figures 1 and 
2, infra). 

Rainville-Lonn is silent as to the article performance vectors which are functional 
limitations. While features of an apparatus may be recited either structurally or functionally, 
claims directed to an apparatus must be distinguished from the prior art in terms of structure 
rather than function. See In re Schreiber, 128 F.3d 1473, 1477-78, 44 USPQ2d 1429, 1431-32 
(Fed.Cir. 1997). MPEP §2114. 

"[T]he PTO can require an applicant to prove that the prior art products do not 
necessarily or inherently possess the characteristics of his [or her] claimed product. Whether the 
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rejection is based on inherency under 35 U.S.C. § 102, on prima facie obviousness' under 35 
U.S.C. § 103, jointly or alternatively, the burden of proof is the same... [footnote omitted]." The 
burden of proof is similar to that required with respect to product-by-process claims. In re 
Fitzgerald, 619 F.2d 67, 70, 205 USPQ 594, 596 (CCPA 1980) (quoting In re Best, supra). 
MPEP§2112. 




/ 1 
Alternatively, Rainville-Lonn teaches an absorbent article designed to stay relatively flat 

once removed from its packaging for use and to resist deformation. At the time of the invention, 



Application/Control Number: 1 0/732,9 1 3 Page 8 

Art Unit: 3761 

it would have been obvious for one of ordinary skill in the art to have the article unfold to the 
relatively flat position rapidly after removing it from the packaging for use by a wearer. 

Rainville-Lonn does not expressly disclose a packaging component. 

Lee teaches a sanitary napkin (20) with a packaging component (22)(see fig. 6, supra). 

At the time of the invention, it would have been obvious for one of ordinary skill in the 
art to use the packaging component of Lee to wrap the absorbent article of Rainville-Lonn in 
order to render it convenient for a wearer to transport in a pocket or purse. 

Regarding claim 13, Rainville-Lonn teaches a third portion central crotch portion located 
between the longitudinal end portions. 

Claims 14 and 16-21 are rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Rainville-Lonn and Lee as applied to claims 10-13 above, and further in view of Mason. 

Rainville-Lonn and Lee teach a foam layer (14) over a highly absorbent layer (24), but 
does not expressly teach the use of a superabsorbent flf 0019). 

Mason teaches the use of a superabsorbent to enhance absorbency (col. 6, lines 50-65). 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
to use the superabsorbent layer of Mason in the resilient sanitary napkin of Rainville-Lonn and 
Lee in order to provide enhanced absorbency. 

Regarding claims 14 and 16-21, the references do not teach the specific caliper of the 

article. 

Mere changes in size are not sufficient to patentably distinguish an invention over the 
prior art. See Gardner v. TEC Systems, Inc., 725 F.2d 1338, 220 USPQ 777 (Fed. Cir. 1984), 
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cert, denied, 469 U.S. 830, 225 USPQ 232 (1984), the Federal Circuit held that, where the only 
difference between the prior art and the claims was a recitation of relative dimensions of the 
claimed device and a device having the claimed relative dimensions would not perform 
differently than the prior art device, the claimed device was not patentably distinct from the prior 
art device. 

Claims 15 and 22-24 are rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Rainville-Lonn , Lee and Mason as applied to claims 14 and 16-21 above, and further in view of 
Tanzer et al (US 6,429,350 Bl; hereinafter "Tanzer"). 

Rainville-Lonn, Mason and Lee do not expressly disclose an absorbent open-celled foam 
layer over a superabsorbent layer. 

Tanzer teaches an absorbent containing open cell foam layer (42) over a superabsorbent 
layer (58). This construction eliminates the need for redundant layers of material, allowing the 
final absorbent article to have a thin caliper (col 6, lines 14-53)(fig. 3). 
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FIG. 3 * 

At the time of the invention, it would have been obvious to one of ordinary skill in the art 
to use the foam and superabsorbent layer construction of Tanzer in the sanitary napkin of 
Rainville-Lonn, Mason and Lee in order to provide a thin caliper. 

Response to Arguments 
Applicant's arguments filed 18 January 2007 have been fully considered but they are not 
persuasive. 

In response to applicant's argument that the references fail to show certain features of 
applicant's invention, it is noted that the features upon which applicant relies (i.e., here is 
nothing to suggest that when folded, the disclosed article of the references would not form a 
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permanent crease under recited pressure variables) are not recited in the rejected claim(s). 
Although the claims are interpreted in light of the specification, limitations from the specification 
are not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 USPQ2d 1057 (Fed. Cir. 
1993). 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael Bogart whose telephone number is (571) 272-4933. 

In the event the examiner is not available, the Examiner's supervisor, Tatyana Zalukaeva 
may be reached at phone number (571) 272-1 115. The fax phone number for the organization 
where this application or proceeding is assigned is (571) 273-8300 for formal communications. 
For informal communications, the direct fax to the Examiner is (571) 273-4933. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (571) 272-3700. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair2direct.uspt0.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 



Conclusion 




Michael Bogart 
22 March 2007 




